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CONTEMPORARY ANTI-COLONIAL SELF-DETERMINATION CLAIMS 
AND THE DECOLONISATION OF INTERNATIONAL LAW 

Amy Maguire* 

The most prominent engagement of self-determination was in the 
decolonisation era, when the right facilitated the emergence to 
independence of formerly colonised ʻpeoplesʼ. The newly 
decolonised states met the ʻsalt-waterʼ test of colonialism. Some 
contemporary commentators argue that self-determinationʼs 
mission of decolonisation is now complete. Self-determination is 
less frequently asserted today; however, contemporary ʻhard 
casesʼ remain. Some of these cases involve peoples who can 
demonstrate a continuing colonial experience. For varying 
reasons, these claimants do not pass the ʻsalt-waterʼ colonial test, 
and their claims have not adequately been addressed by the 
international community. Instead, claimant groups are abandoned 
to the political whims of their administering states. This article 
examines the significance of the colonial experience for two 
contemporary claimant peoples; Indigenous peoples in Australia 
and Irish nationalists in the North of Ireland. Data gathered through 
qualitative research interviews, and analysed according to a 
grounded theory approach, demonstrate that the self-
determination claims of these peoples are stifled by the denial of 
their contemporary colonial experiences. The current failure of 
international law to consider these claims through a colonial lens is 
inhibitive of creative self-determination solutions in multi-ethnic 
states. Self-determination, as a universal human right, retains the 
potential to meet the needs of these contemporary, anti-colonial 
claimants. In this article, I demonstrate how international legal 
approaches to self-determination may be decolonised in order to 
facilitate the full and fair evaluation of contemporary anti-colonial 
claims.  

The right of self-determination was deeply engaged in the process of 
decolonisation, which peaked in the 1960s and 1970s. In the twenty-first 
century, some have argued that self-determination’s mission of 
decolonisation is almost or entirely complete.1 Contemporary self-
determination claimants who assert a colonial experience, but do not meet 
the archaic ‘salt-water’ test2 of colonialism, have been marginalised in 
                                                             
*  Lecturer, Newcastle Law School, Australia. 
1  See, for example, Hannum (1993–94), p 31; Pearson (2006), p 28.  
2  The ‘salt-water’ test of colonialism required a colonial territory and people to be 

geographically and ethnically distinct from the colonising power. Contemporary 
commentators have condemned this test as unjust and indefensible in the twenty-first 
century. See: Hurrell (2003), p 292; Wippman (1998), p 11. 
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international legal discourse. Their circumstances are seen to raise internal 
political issues, to be dealt with by the relevant administering state.  

This article is concerned with the circumstances of contemporary self-
determination claimants, who continue to experience colonialism but are 
unable to pass the ‘salt-water’ test. During the imperial age, European 
powers acquired colonial territories in Africa, Asia, the Americas and the 
Pacific, which they claimed as evidence of their prestige and superior 
civilisation.3 According to the salt-water test, a ‘colony’ could only be 
defined as such if it was a territory separated from the imperial power by 
geographical and cultural distance.  

In the 1960s, as the decolonisation movement took hold, powerful 
states continued to resist the challenges to the foundations of the 
international order that at that time were gaining momentum around the 
globe. The salt-water test was used to ensure normative predictability in the 
new flood of self-determination claims.4 Contemporary legal commentators 
have recognised that this test, which aimed to impose predictability by ruling 
out claims from peoples not separated by an ocean from their colonisers, was 
manifestly unjust.5 Ethnic and other minority groups living in ‘settler’ 
colonies6 could not conform to the salt-water test. Persistent commitment to 
the salt-water test has marginalised such groups, some of whom continue to 
experience forms of colonial domination within established nation-states.7 
By entrenching the authority of the state over minority groups living within 
its borders, the salt-water test prevents minority peoples from operating in 
the international legal forum.8 As such peoples well recognise, salt-water 
colonialism is not the only form of domination, and for this reason the salt-
water test remains indefensible.9  

In the first part of this article, I briefly discuss the nature and scope of 
self-determination, a collective right central to the entire framework of 
human rights law. This discussion provides a doctrinal framework for my 
qualitative data, which were gathered through research interviews with 
targeted participants from two case study groups. In the following section, I 
explain my choice of case studies and my use of grounded theory 
methodology. Taking an interpretivist approach to qualitative data has 
facilitated my evaluation of self-determination claims in the context of the 
contemporary colonial experience. I then consider the experiences of 

                                                             
3  Anghie (2004), pp 64–65.  
4  Hurrell (2003), p 292. 
5  Hurrell (2003), p 292. 
6  Such colonies are distinct from the ‘salt-water’ cases, in that the colonising power 

transported a settler community to the territory. The settlers, their descendants and other 
migrants have since established independent nation-states.  

7  Ritchie (2005).  
8  Anaya (1996), p 43.  
9  Wippman (1998), p 11. 
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Indigenous peoples in Australia,10 and Irish nationalists in Northern 
Ireland,11 to demonstrate the stifling impact of colonialism on some 
contemporary self-determination claimant groups. Comparison of the 
circumstances of these two claimant groups, both situated in settler colonial 
territories, illuminates the adaptable nature of self-determination and 
challenges the position that self-determination necessarily threatens state 
sovereignty. I go on to propose means by which the international law on 
self-determination may itself be decolonised, in order to enable the fair 
evaluation of contemporary, anti-colonial self-determination claims. 
International law is challenged to move beyond its focus on ending a 
particular type of European colonialism, and develop nuanced approaches to 
the diverse self-determination claims made by Indigenous peoples, 
nationalist groups and others.12 

The Right of Self-determination 
The right of self-determination is protected by common Article 1 of the 
International Covenant on Civil and Political Rights (ICCPR) and the 
International Covenant on Economic, Social and Cultural Rights (ICESCR): 

1  All peoples have the right of self-determination. By virtue of that 
right they freely determine their political status and freely pursue 
their economic, social and cultural development.13 

Self-determination is essential to the human rights framework, as 
demonstrated by its centrality in these two key documents of international 

                                                             
10  In this article, I use the term ‘Indigenous peoples’ in relation to Aboriginal and Torres 

Strait Islander peoples in Australia. ‘Indigenous Peoples’ is the term commonly used in 
international legal commentary, and reflects the titles of the key Indigenous-specific 
structures such as the Declaration on the Rights of Indigenous Peoples and the United 
Nations Permanent Forum on Indigenous Issues. I acknowledge that there are numerous 
and diverse Aboriginal and Torres Strait Islander peoples who are indigenous to Australia. 
The term ‘peoples’ connotes their distinct status as First Peoples, which is significant for 
Indigenous claims to self-determination under international law.  

11  ‘Northern Ireland’ is the official term for the north-eastern six counties of the island of 
Ireland, which is administered as a province of the United Kingdom of Great Britain and 
Northern Ireland. The term ‘Northern Ireland’ is often rejected by Irish nationalists living 
in that territory, in favour of terms such as ‘the North of Ireland’ or ‘the Six Counties’. In 
this article, I use the terms ‘Northern Ireland’ and ‘the North of Ireland’ interchangeably, 
in order to acknowledge the competing nationalist identifications of the two main 
communities: Irish nationalists and British unionists.  

12  Simpson (1996), pp 256–57. 
13  International Covenant on Civil and Political Rights, opened for signature 16 December 

1966, 999 UNTS 171 (entered into force 23 March 1976), International Covenant on 
Economic, Social and Cultural Rights, opened for signature 16 December 1966, 
999 UNTS 3 (entered into force 3 January 1976) 
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human rights law. The phrase ‘all peoples’ demonstrates that the right is 
universal in its application.14 

Self-determination entails the right of a ‘people’ to choose their own 
form of political organisation and relationship to other groups.15 However, 
self-determination goes beyond this ‘essence’ of political control, to extend 
‘full rights in the cultural, economic and political spheres’.16 The right 
represents the means for a people ‘to preserve its cultural, ethnic, historical, 
or territorial identity’.17 Indeed, the economic, social, cultural and political 
dimensions of self-determination are interlinked.18 Therefore, self-
determination has significance far beyond the issues of state territory and 
sovereignty, and assertions of the right may or may not include claims to 
independent statehood.  

Self-determination is a process, rather than any single outcome of that 
process.19 Indeed, self-determination may be described as a right with many 
‘faces’, several of which have been identified by Kirgis. These include 
freedom from colonialism, secession, reunification of formerly divided 
states, limited autonomy within the state, protection as a minority group and 
choice of form of government.20 Each people exercising self-determination 
must shape the manifestation of the right in their particular circumstances. 
All peoples may continue to aspire to a greater degree of self-determination 
in the future, whether through changes to borders, changes to governments 
or changes to social and economic circumstances. 

Self-determination is not solely concerned with decolonisation. 
Expressions of self-determination over the past five decades demonstrate a 
wide variety of motivating circumstances, many of which were not explicitly 
colonial. Independence has been achieved by peoples whose struggles were 
secessionist rather than de-colonialist – for example, in Singapore (1965) 
and Bangladesh (1971).21 The international community has recognised the 
validity of the self-determination claims of peoples in Namibia, East Timor 
and Palestine, none of which complied with the salt-water colonial test.22 

                                                             
14  For example, see: Importance of the Universal Realisation of the Right of Peoples to Self-

Determination and of the Speedy Granting of Independence to Colonial Countries and 
Peoples for the Effective Guarantee and Observance of Human Rights, GA Resolution 
3382 (XXX) (1975) 

15  Brownlie (2003), p 553. 
16  Thornberry (1989), p 880. 
17  Daes (1993), pp 4–5. 
18  Dixon and McCorquodale (2003), p 226. 
19  Pomerance (1982) cited in Nettheim (1988), p 119.  
20  Kirgis (1994), p 307.  
21  Berman (1988–89), p 86. 
22  Dixon and McCorquodale (2003), p 226. The right to independence of Namibia was 

confirmed by the Security in a 1978 resolution, and several subsequent resolutions, prior 
to Namibia’s achievement of independent statehood in 1990: Independence of Namibia, 
SC Res 435, 33 UN SCOR, 2087th mtg, UN Doc S/12865 (1978). The Security Council 
first acknowledged the right of East Timor to independence through a resolution in 1975, 
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The reunification of East and West Germany was also defined as an 
exercise of self-determination by four of five permanent members of the 
UN Security Council, via treaty, in 1990.23 There was no suggestion that the 
German reunification could be primarily attributed to the decolonisation 
movement. In 2007, the United Nations recognised that independent 
statehood was the most viable option for the future of Kosovo,24 which duly 
declared independence from Serbia in 2008. Many states have since 
supported Kosovar self-determination, and recognised Kosovo as an 
independent state,25 despite the fact that it is not a colonial case.  

Therefore, as Robert McCorquodale confirms: 

The right of self-determination applies to all situations where peoples 
are subject to oppression, subjugation, domination and exploitation 
by others. It is applicable to all territories, colonial or not, and all 
peoples.26 

My concern in this article is to highlight the position of claimant 
peoples whose contemporary experience remains influenced by colonialism. 
In light of suggestions that the decolonising mission of self-determination is 
complete, and evidence that the right is being more frequently asserted 
outside the colonial context, it is crucial that contemporary anti-colonial 
‘hard cases’ are not left behind in international legal analysis.  

Methodology 
This article draws on a combination of doctrinal legal research and qualitative 
socio-legal research, with particular emphasis on data gathered through in-
depth research interviews with fourteen participants in Ireland and fourteen in 
Australia. In his general international law text, Antonio Cassese advocates 
combining doctrinal legal research with a sociological approach: 

I believe that it is misleading to consider international law as a piece 
of reality cut off from its historical, political, and ideological context. 
To grasp international law in all its ramifications, one ought to look at 
it as a set of continuously changing elements of a whole.27 

                                                                                                                                  
and has maintained a role in its emergence to independent statehood: Resolution on East 
Timorese Self-Determination, SC Res 384, 1869th mtg (1975). Although Palestine has not 
achieved independent statehood, its right to independence is recognised by the 
international community, notably through its Permanent Observer Mission to the United 
Nations. 

23  Treaty on the Final Settlement With Respect to Germany, 29 ILM 1187 (signed 
12 September 1990) 

24  Comprehensive Proposal for the Kosovo Status Settlement, United Nations Mission in 
Kosovo, 2 February 2007. 

25  See, for example, the position of Australia as outlined by the Department of Foreign 
Affairs and Trade: Department of Foreign Affairs and Trade (2009).  

26  McCorquodale (1994), p 883. 
27  Cassese (2005), Preface.  
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Taking a socio-legal approach to the problem identified in this article sheds 
light on the current state of the law, and reveals means by which the law 
could more effectively promote the realisation of self-determination by 
claimant peoples. 

Qualitative research interviews enabled me to explore the contemporary 
colonial experiences of self-determination claimants, and analyse these from 
an interpretivist perspective. That is, I have sought to understand the concept 
of self-determination in the context of its specific operation for 
contemporary claimants.28 Analyses of self-determination typically have 
been highly doctrinal; in this article, I privilege the experiences and 
aspirations of rights claimants to highlight a significant gap in the protection 
provided by the legal right of self-determination. In other words, I use the 
voices of rights claimants to ‘talk back’ to international law. 

Research participants in this study were targeted due to their 
experiences and expertise in self-determination, ensuring that all participants 
approached the research project from an informed position and delivered 
‘information-rich’ data through the interviews.29 Twenty-five of the 28 
participants identified themselves as self-determination claimants, while the 
other three were academic or professional experts in self-determination.30 
Each of the participants spoke to me solely on their own behalf, rather than 
as representatives of a community position. However, the depth and quality 
of the perspectives offered challenge the dominant narrative of the 
international law on self-determination.31 Qualitative research does not seek 
to make claims of generality,32 but rather to show valid and reliable 
connections between data and analysis.33 

In this section, I explain my choice of case studies, and my use of grounded 
theory method in the analysis of the interview data. This provides the 
background for a later section that sets out the perspectives of rights claimants on 
the meaning of self-determination, and the ways in which their contemporary 
colonial experiences have stifled their capacities to claim that right.  

Case Studies in This Article 
In this article, I consider two case studies: Irish nationalists in the North of 
Ireland and Indigenous peoples in Australia. These two cases are vastly 
different in terms of location, culture, language, historical experience and 
demographics. Indeed, the two claimant groups diverge significantly in 
terms of the form of self-determination they typically claim. One reason for 
this is that there is a much larger degree of homogeneity of experience and 

                                                             
28  Lin (1998), p 162.  
29  Baxter and Eyles (1997), p 513.  
30  Participants were members of one of five groups: lawyers, academics, politicians, human 

rights activists and community workers.  
31  Hughes (2006).  
32  Lin (1998), p 163. 
33  Baxter and Eyles (1997), p 512. 
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culture among Irish nationalists in the small territory of Northern Ireland 
than there is among Indigenous peoples in Australia, who are dispersed 
across a massive land-mass in both remote and urban areas. Irish nationalists 
claim self-determination in the form of a united Ireland, requiring the 
separation of Northern Ireland from the United Kingdom. Indigenous 
peoples in Australia have generally sought self-determination solutions 
within the framework of the existing Australian state.34 As Linda Burney 
explains, Indigenous peoples have not surrendered their claims to 
sovereignty; however, the diverse Aboriginal and Torres Strait Islander 
communities do not make a claim ‘to the whole of Australia’.35 

This distinction between the two case studies is helpful in terms of this 
research, as it enables me to consider a range of possible self-determination 
solutions. Consideration of different types of self-determination claims 
illuminates the adaptable nature of the right, and challenges the typical statist 
view that self-determination necessarily entails a claim to secession and a 
challenge to a state’s territorial integrity. 

However, the two case studies also share an important similarity. Irish 
nationalist and Indigenous Australian self-determination claims are heavily 
influenced by a colonial experience that has not been adequately recognised 
at the domestic or international levels. Irish nationalists in the North of 
Ireland and Indigenous peoples in Australia claim a continued experience of 
‘settler colonialism’.36 This experience is distinct from the ‘salt-water’ 
colonialism experienced by the many nation-states formed after World 
War II, whose claims to self-determination were upheld by international law 
through the project of decolonisation. This shared experience of settler 
colonialism, and its contemporary effects, provide the central focus of this 
article.  

I acknowledge that British unionist people in Northern Ireland, and in 
the United Kingdom, are entitled to exercise self-determination. Similarly, 
the whole of the people of Australia are engaged in the exercise of self-
determination, through the Australian nation state.37 In this article, however, 
I do not explore the right of the British or Australian peoples to self-
                                                             
34  None of the interview participants, and very few other Indigenous commentators, propose 

self-determination solutions involving the establishment of a separate Indigenous state. An 
exception is Michael Mansell, National Secretary of the Aboriginal Provisional 
Government. This association has claimed over 1000 members around Australia, however, 
it is not a prominent movement and there is little evidence of recent activity. It advocates 
the establishment of a sovereign state for Aborigines, located on Crown land throughout 
Australia, and the right of communities to determine the laws applying to them on their 
country. See Aboriginal Provisional Government (1990). Mansell argues that Australia 
could recognise an Aboriginal nation, in a manner similar to the special status of Norfolk 
Island: Mansell (2005), p 82.  

35  Burney (2006).  
36  See Clayton (1996).  
37  Although, of course, this structure provides greater capacity to some than to others in 

terms of decision-making, contributions to the political process, and socio-economic 
inclusion.  
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determination alongside the self-determination claims of Irish nationalists 
and Indigenous peoples in Australia. The rights to self-determination of Irish 
nationalists and Indigenous peoples have been suppressed and undermined 
through the colonial process in such a way that their contemporary claims 
call for particular attention.  

Grounded Theory Approach 
Grounded theory has been defined as the ‘discovery of theory from data’.38 
Grounded theory research methods are appropriate where the researcher 
wishes to ‘make knowledge claims about how individuals interpret reality’.39 
This approach to research relies on a process of constant comparison, 
whereby data and emerging analysis are constantly compared to generate a 
theory.40 In maintaining a constant focus on the data gathered through 
qualitative research methods, the researcher identifies links between 
concepts.41 Using the technique of constant comparison, grounded theory 
researchers can lift data beyond its basic meanings to develop abstract 
theoretical conclusions.42 Grounded theory is not designed to test previously 
developed hypotheses; rather, theoretical conclusions emerge through deep 
analysis of data.43 Grounded theory research should produce a ‘central 
variable’ that ‘will serve as the backbone of a researcher’s “story”’.44 

In the research on which this article is based, I grounded my findings in 
the meanings expressed by interview participants by using the constant 
comparison method, coding frequently raised concepts and using direct 
quotations from transcripts. Quotes are useful ‘low inference descriptors’,45 
which assist in the accurate reporting of participants’ perspectives. I have 
used the data analysis software NVivo to categorise data. This enabled me to 
identify hierarchies of ‘concepts’ or meanings expressed by research 
participants, and to discern relationships between concepts. Later in this 
article, I explore one set of related concepts, to propose means by which the 
international law of self-determination may be decolonised. 

Here, I focus on the theme that emerged from data analysis as the ‘core 
variable’: the contemporary colonial experience of the case study groups and 
the influence of that experience on self-determination claims. The core 
variable recurs frequently throughout the data, links various pieces of data, 
becomes more detailed through constant comparison, and has significance in 
theory-generation.46 The core variable of colonialism, as discussed by 
                                                             
38  Glaser and Strauss (1967), p 1.  
39  Suddaby (2006), p 634.  
40  Glaser and Strauss (1967), p 104.  
41  Harry et al (2005), p 5.  
42  Suddaby (2006), p 636.  
43  Suddaby (2006), p 636.  
44  LaRossa (2006), p 838.  
45  Johnson (1997), p 283.  
46  Byrne (2001), p 1155.  
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interview participants, drew together the other themes raised in interviews 
‘to form an explanatory whole’.47 

In the following section, I explore participants’ understandings of self-
determination, and their perceptions of how a contemporary colonial 
experience impacts upon their claims to self-determination. Analysis of these 
perspectives was instrumental in generating the proposals I make later in the 
article, regarding the decolonisation of the international legal approach to 
self-determination.  

Contemporary Claimantsʼ Perceptions of Self-determination and 
the Contemporary Colonial Experience 
Self-determination is an essential element in the international human rights 
framework. Over the past century, self-determination has been called upon 
as a ‘concept of liberation’.48 The right has an ongoing character, and may 
adapt according to the needs of a given people. Indeed, it is a right with 
many ‘faces’, including freedom from colonialism, secession, reunification 
of formerly divided states, limited autonomy within the state, protection as a 
minority group and choice of form of government.49 As noted above, it is for 
each people asserting self-determination to shape the right’s realisation in 
their particular context. This is certainly the case for contemporary claimant 
groups, whose aspirations for self-determination need to translate to the 
realities of life in multi-ethnic states. 

The Meaning of Self-determination from Irish Nationalist Perspectives 
The starting point for qualitative research interviews conducted with 
participants in Ireland was the international legal definition of self-
determination. All fourteen participants accepted that definition as a starting 
point, and each then went on to apply the definition in practical terms. In this 
section, I consider some of their perspectives on the meaning of self-
determination. The Irish interview participants embraced the idea of self-
determination as a right operating on a range of levels.  

Bríd Rodgers reflected on the independence aspect of self-
determination, stating that it is ‘the right of a people to decide their own 
political structures and political destiny, not to have it imposed on them by 
an outside force’. Rodgers went on to note the complicating aspect of this 
conception of the right in the Irish context: 

The issue [in Ireland] is that there are two sets of people on the island 
who see self-determination differently. The only way to solve that is 
to get to a context where you accept the legitimacy of both, but you 

                                                             
47  Strauss and Corbin (1998), p 146.  
48  Thornberry (1989), p 867. 
49  Kirgis (1994), p 307.  
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provide a context where they can work together, and eventually heal, 
and move on to self-determination.50 

Here, Rodgers provides an interesting starting point for a contemporary self-
determination inquiry, by acknowledging that all peoples on the island of 
Ireland, nationalist or otherwise, are entitled to be part of any future self-
determination solution. Paul O’Connor agreed that the entire people of the 
island are entitled to decide their destiny together.51 

To Eoin Ó Broin, self-determination operates on three levels: the 
nation, the community and the individual. Along with balancing these three 
‘sites’ of self-determination, he argued that the right must also be balanced 
with social, economic, political and cultural rights.52 Both Paul O’Connor 
and Terry Enright emphasised the importance of social and cultural freedom 
as aspects of self-determination.53 Speaking from an academic perspective, 
Robert McCorquodale recognised that a number of self-determination 
matters in recent times had been dealt with on an economic or cultural level, 
rather than as purely political issues.54 

Essential to this multi-faceted conception of self-determination is the 
notion of inclusion in governance. Anthony Coughlan acknowledged that 
self-determination had traditionally been understood to refer to independent 
statehood: 

but it also refers to the state you’re in, and whether it respects your 
culture and language, and right to a … standard of living, access to 
jobs, freedom from discrimination.55 

This perspective highlights the issue raised by Rodgers: that groups other 
than Irish nationalists must be included in the development of future self-
determination solutions. In this context, Ó Broin noted the disadvantaged 
status of the small Irish Traveller community. The circumstances of this 
group tend to be marginalised in the political conflict between Irish 
nationalists and British unionists; however, Travellers would need to be 
included in any future Irish self-determination solution.56 

Another common theme among participants was that self-determination 
has to be interpreted on a community level if it is to mean anything to 
claimants. According to Margaret Ward: 

I think it has to start with people’s lived reality – what difference will 
it make to their lives? If they can’t be convinced on that then that 

                                                             
50  Rodgers (2006).  
51  O’Connor (2006). 
52  Ó Broin (2006). 
53  O’Connor (2006); Enright (2006). 
54  McCorquodale (2006).  
55  Coughlan (2006). 
56  Ó Broin (2006). Irish Travellers are a semi-nomadic community of Irish ethnic origin.  
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kind of high level of objective [the concept of self-determination] 
wouldn’t move them.57 

Eoin Ó Broin also emphasised the community aspect of self-
determination, arguing that the right must be concerned primarily with 
community-based activism, empowerment and engagement on issues 
affecting people in their everyday lives.58 Niall Murphy provided an example 
of community engagement with self-determination through the Gaelic 
Athletic Association, which he described as a custodian of Irish cultural 
pursuits.  

The Meaning of Self-determination from the Perspectives of 
Indigenous Peoples in Australia 
Research interviews with Indigenous participants in Australia also began 
with a discussion of the international legal definition of self-determination. 
All fourteen participants engaged with the basic concept of self-
determination, and each proceeded to apply the right in their particular 
context. Notions of independence, autonomy and equality were stressed by 
participants in their engagement with the right. 

In exploring the meaning of self-determination, Irabinna Rigney 
asserted that the right ‘is for the members of a group to determine’.59 Mick 
Dodson agreed that the form that self-determination might take in a 
particular case is secondary to the consideration of whether claimant people 
are empowered to express the right as they wish.60 Irene Watson also 
emphasised the importance of translating the universal definition of self-
determination into Indigenous-specific contexts. Watson regarded the 
international legal definition of the right as ‘a useful tool to assert a place 
from which such groups can begin in asserting their different identities’.61  

One unifying factor identified by Rigney in terms of self-determination 
for groups of Indigenous peoples in Australia was the importance attached to 
‘the right for Indigenous peoples to be Indigenous’: 

The right to be Indigenous is the right to practise, uphold, maintain, 
revive, reaffirm the rights of Indigenous cultures and languages to 
exist in Indigenous peoples into the future.62 

Allied to this concept is Linda Burney’s argument that self-determination 
must entail recognition of the status of Aboriginal and Torres Strait Islander 
peoples as First Peoples, and acknowledgment of their survival in the face of 
dispossession and colonial domination.63 
                                                             
57  Ward (2006). 
58  Ó Broin (2006). 
59  Rigney (2006). 
60  Dodson (2006). 
61  Watson (2006). 
62  Rigney (2006). 
63  Burney (2006). 
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While participants emphasised the importance of equality for 
Indigenous and non-Indigenous peoples in Australia, some distinguished 
equality from ‘sameness’. Self-determination for Indigenous peoples in 
Australia ought not to be seen as the entitlement to the same sorts of lives 
and cultural practices as other peoples in Australia – that is, a form of 
‘formal’ equality. Rather, Indigenous self-determination requires an ongoing 
commitment to ensuring that Aboriginal and Torres Strait Islander 
communities may protect their distinctiveness, and so move towards the 
achievement of substantive equality.64 

Irabinna Rigney proposed a range of means by which self-
determination and substantive equality might be achieved, including the 
rights of Indigenous people: 

To be educated in their own languages in their schools, to have access 
to their own laws, to have access and rights to their own land and 
freedom of movement without restriction, to have the freedom to be 
represented by a voting representative of their people in an elected 
body, they should be attached and inserted into the dominant 
Australian economy …65 

Other factors central to self-determination include the need to provide a 
space in which Aboriginal law might function,66 the right to be consulted and 
to give or withhold free, prior and informed consent to decisions that will 
affect Indigenous people,67 the requirement for a settlement – whether 
through a treaty or other agreement – between Indigenous peoples and the 
Australian government,68 and recognition of the fundamental significance of 
the connection between Indigenous self-determination and land.69 

One key aspect of Indigenous self-determination, emphasised by Irabinna 
Rigney and Paul Hughes, is the importance of education that reflects 
Aboriginal and Torres Strait Islander cultures and languages. This was also 
significant for Irish nationalist interview participants.70 Hughes argued that the 
identity of Indigenous children can be destroyed by education that fails to 
teach them ‘who they are’.71 In this context, John Maynard reflected on his 
own experience of schooling during the 1960s. He remembered being taught 
post-contact ‘British history’, which offered nothing with which an Aboriginal 
student could identify; Indigenous people were represented either as ‘wild 
savages’ or ‘good’ blackfellas, like Jacky Jacky.72 
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Some Indigenous participants also reflected on the more individualistic 
aspect of self-determination. For example, Mick Mundine commented that 
‘self-determination is within yourself – being proud of who you are. 
Aboriginal people find that really hard because you have all these people 
knocking you down all the time.’73 This reflection relates to the comments of 
Hughes and Rigney regarding culturally sensitive education, in that each 
respondent emphasised the significance of self-awareness, self-esteem and 
pride – all values that have been undermined by Indigenous peoples’ 
experience of paternalism and colonialism.74  

The Contemporary Colonial Experience 
Colonialism is a phenomenon with political, social, geographical, cultural 
and economic dimensions. It defies simple definition, but historically has 
involved the domination of a people by a foreign metropolitan power, often 
accompanied by the transfer of metropolitan settlers.75 The term ‘post-
colonial’ can be taken to refer to societies established through colonialism. 
Some such societies remain subject to what has been called ‘neo-colonial’ 
domination, whether through the rise of new elites following the 
establishment of an independent state, discrimination based on race, 
language or religion, or the unequal treatment of minorities, including 
Indigenous peoples.76 Through colonial expansion, European colonial 
powers spread an international law ‘imbued with European values’.77 In the 
twenty-first century, when most colonial territories have attained formal 
‘freedom’, this European hegemony in international affairs has been 
transferred to the few dominant powers that hold permanent seats on the 
UN Security Council.78 

Some international legal scholars have, in recent decades, reminded the 
international legal community that the mission of decolonisation has not 
come to an end. For example, Gerry Simpson argues that the end of the so-
called Age of Empire merely reveals most states to be somehow imperial.79 
This view supports the finding of the UN Rapporteur on self-determination, 
Héctor Gros-Espiell, that the notion of colonialism is far broader than the 
typical understanding of colonial domination characterised by the salt-water 
test.80 As Kwame Nkrumah famously argued, contemporary forms of 
                                                                                                                                  

Jacky was lauded by the establishment as a loyal and devoted guide. His name later 
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colonialism – often termed ‘neo-colonialism’ – can be more difficult to 
detect and more insidious than past overt forms.81 International legal 
analyses must remain conscious of these insightful perspectives in order to 
avoid the trap described by Anghie – that is, reproducing colonialism by 
failing to recognise its continued influence.82 

There is a vast literature on colonialism and the process of 
decolonisation, which I do not present here because it has been thoroughly 
explored elsewhere.83 Colonialism may today be identified by the type of 
administration present in a society, rather than distance, as was the case in 
the antiquated salt-water test.84 The people best placed to identify 
colonialism are those who experience its effects.85 In that context, I now turn 
to contemporary perspectives on the colonial experience from Irish 
nationalists in the North of Ireland and Indigenous peoples in Australia.  

Contemporary Manifestations of Colonialism in Ireland 
Britain has maintained some presence on the island of Ireland for over 800 
years. Owing to Britain’s international standing as a military and political 
power, debate on whether contemporary circumstances in the North of 
Ireland constitute a form of colonialism has been almost entirely stifled. 
However, some commentators have continued to recognise that Irish 
nationalists maintain a struggle against colonialism or neo-colonialism.86 In 
thirteen of the fourteen in-depth interviews conducted in Ireland for this 
research, participants recognised a continued and explicit colonial British 
influence in the North.87 Participants tended to focus on three aspects of the 
colonial experience: the nature of British administration in Northern Ireland; 
social imperialism and the colonial mindset; and the suppression of Irish 
culture. 

In arguing that colonialism relates not to distance but to type of 
administration, McCorquodale asked: ‘Is the type of administration a foreign 
administration over those who are different and who don’t share the same 
approach?’88 The use of the term ‘foreign’ is complicated in the Northern 
Irish context because over half of the constituents of that jurisdiction identify 
themselves as British or ‘Northern Irish’ or ‘Ulstermen’, and remain 
accepting of British governance. For Irish nationalists, however, British rule 
is both foreign and different in approach from how they imagine governance 
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would take shape were Ireland unified, as was made clear by interviewees in 
this research.  

Like McCorquodale, Bernadette McAliskey rejected the salt-water 
approach to colonial categorisation, finding that the British presence in 
Ireland has never been appropriately named as colonial, due to the erroneous 
perception that colonies must be distant from the imperial power.89 Further, 
several participants in this study identified the unaccountability of the British 
ruling class as a key signifier of continued colonialism. Anthony Coughlan 
stated: ‘The classic characterisation of colonialism was a subordinate people 
who had their laws made by others, by foreigners, and Britain does still do 
that in Northern Ireland.’90 Terry Enright was far more explicit in his 
condemnation of the unaccountable and distant ruling class of British 
politicians and bureaucrats primarily responsible for the governance of 
Northern Ireland:  

Those people are like a secret society, behind closed doors, who still 
think of us as the natives and still think that the natives have to be 
told how to live and what to do.91 

For Irish nationalists, self-determination would require accountable and 
representative governance, rather than continued dominance by the world’s 
greatest-ever imperial power. 

Notwithstanding the recent devolution of some powers to a power-
sharing government in Belfast, another vestige of colonialism complained 
about by some participants in this study is social imperialism. Northern 
Ireland as a quasi-state was constructed for the benefit of its British unionist 
population, who for most of its history have been dominant in a broad range 
of social fields.92 Eoin Ó Broin argued that the legacy of unionist dominance 
in the North of Ireland has been the creation of a class of people who 
‘benefited from the dividends of imperialism’, from the most powerful 
politicians and professionals to the workers able to gain reliable employment 
in the shipyards and factories.93 Meanwhile, Irish nationalists in the North 
have suffered marginalisation and discrimination in all fields of social life.94  

Paul O’Connor developed this argument further, finding that anti-
Catholic sentiment and sectarian conflict has been used as a justifying 
ideology for British imperialism in Ireland. O’Connor perceived a legacy of 
the superiority of one group over another as a continuing symptom of 
colonialism: 

You cannot take people out of their homes, kill them, starve them, 
treat them like shit, for centuries, unless you had something in your 
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head which told you that they were somehow less than you. You used 
religion to do it here, and you use race elsewhere.95 

It is clear from such perspectives of the colonised that, whatever future 
political settlements might be made, self-determination in Ireland must be 
asserted on the basis that all the people of the island have equal entitlements 
to rights and recognition. 

A further aspect of continued colonial influence identified by Irish 
participants in this study was the dominance of British culture over Irish 
culture within many areas of social life. An example identified by Paul 
O’Connor was the use of British points of reference, such as visiting Big 
Ben, in the textbooks used by children in schools. For O’Connor’s children, 
the famous sites of London have no cultural relevance,96 and they would be 
better served by education that reflects their Irish identity. As was 
recognised by Niall Murphy, some of the key areas in which Irish people 
throughout Ireland assert self-determination lie within the cultural sphere. In 
promoting the use of the Irish language, and supporting Gaelic sports, people 
claim their cultural identity.97 Often, though, the British administration either 
fails to support or actively discourages the practice of Irish culture.98 The 
suppression of Irish culture reflects and reinforces the continued influence of 
colonialism, and particularly the notion of the superiority of the colonial 
culture over the culture of the colonised. 

Sinn Féin member of the Northern Ireland Assembly, Martina 
Anderson, explicitly identified Irish nationalism as a struggle against 
colonialism. Anderson asserted that this struggle was shared with other 
peoples experiencing colonialism in the present.99 Indigenous research 
participants in Australia also expressed this sense of solidarity with the 
peoples of anti-colonial self-determination movements around the world.100 
Those peoples identify common experiences despite their unique and 
contextualised circumstances, and their voices pose a challenge to the 
restrictive interpretations of self-determination championed by dominant 
states. 

Contemporary Manifestations of Colonialism for Indigenous Peoples 
in Australia 
According to Thornberry, ‘the history of indigenous peoples is a history of 
colonialism’.101 All Indigenous participants in this research identified a 
continuing colonial relationship between Indigenous peoples and the 
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Australian state. In this regard, they echoed the famous comment on 
contemporary colonialism made by Yawuru elder and Aboriginal advocate 
Patrick Dodson in his influential Fourth Annual Vincent Lingiari Memorial 
Lecture of 1999. Dodson titled his lecture: ‘Until the Chains are Broken: 
Aboriginal Unfinished Business’.102 The title was a reference to an excerpt 
from Frank Hardy’s 1972 book The Unlucky Australians: 

Will I, having written it, be free to turn to other books and 
obsessions, will you, having read it, be free to turn to the pursuit of 
happiness, will the lucky country remain free while the unlucky 
Australians are in chains?103  

The colonial ‘chains’ that continue to bind Indigenous peoples in 
Australia, in Dodson’s conception, are diverse; in all, he identified seventeen 
elements of ‘Aboriginal unfinished business’ that must be settled before the 
colonial legacy may be overcome.104 As was reflected in the responses from 
Indigenous participants in this research, contemporary colonialism in 
Australia goes beyond the historical theft of land and resources to 
encompass myriad continuing forms of domination and disempowerment. 
Here, I introduce three aspects of continuing colonial influence emphasised 
by Indigenous interviewees: the lack of recognition of Aboriginal 
sovereignty, the isolation of Indigenous people from governance, and 
cultural erasure and subjugation. 

Even in the post-Mabo period, as Irene Watson stated, Australian legal 
and public institutions have failed to recognise or respect continuing 
Aboriginal sovereignty.105 The High Court has stated categorically that it has 
no jurisdiction to inquire into the acquisition of sovereignty by Britain in 
Australia,106 and consequently a native title regime has been developed that 
requires Indigenous claimants to establish an unbroken link between their 
‘traditional laws and customs’, as practised at the time of European 
colonisation, and those laws and customs that they continue to practise today 
in connection with their traditional lands.107 Nor has the Australian 
Constitution developed to the point where it would drive, or at least 
facilitate, a fundamental alteration in the relationship between Aboriginal 
and Torres Strait Islander peoples and the Australian state.108  
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The absence of recognition of Indigenous sovereignty in the Australian 
legal and constitutional framework is hardly surprising, according to Linda 
Burney, considering that the prior occupation of Australia by Aboriginal and 
Torres Strait Islander people was not legally recognised until the Mabo 
decision of 1992.109 The framework of ‘settlement’ and ‘terra nullius’, which 
justified the colonisation of Australia in Anglo-Australian law, meant that 
the colonial relationship did not develop to the point reached in other 
comparable colonial states, such as Aotearoa/New Zealand, Canada and the 
United States, where prior Indigenous land ownership was acknowledged 
through treaties.110 Although Indigenous peoples in those states share 
experiences of colonisation and dispossession, the agreement of treaties has 
provided greater scope for the assertion of rights under domestic law than 
that afforded Indigenous peoples in Australia. 

One of the key practical legacies of this failure to recognise Indigenous 
sovereignty has been the development of administrative frameworks that 
isolate and patronise Indigenous people in the present. This is evident in the 
lack of proportional representation of Indigenous people in important social 
institutions such as parliaments, the judiciary and the education system. 
Irabinna Rigney argued that this under-representation demonstrates the 
ongoing disproportion of power between Indigenous and non-Indigenous in 
Australia.111 Aden Ridgeway, the second Aboriginal person to be elected to 
the Commonwealth parliament, asserted that a consequence of this lack of 
representation is a governmental attitude that Aboriginal and Torres Strait 
Islander people remain, in a sense, ‘wards of the state’. Ridgeway argued 
that this attitude results in a colonial governmental approach that emphasises 
Indigenous disadvantage, and suggests that governments are best placed to 
decide for Indigenous peoples how their circumstances might be 
improved.112 A parallel concern expressed by Mick Dodson is that the 
disempowerment of Indigenous people means that governments typically 
make decisions affecting Indigenous lives without seeking or gaining 
Indigenous consent.113 As is the case for Irish nationalists in the North of 
Ireland, Aboriginal and Torres Strait Islander peoples in Australia continue 

                                                                                                                                  
report to the federal government, advocating constitutional amendment to recognise the 
distinctive status of Indigenous peoples and ensure that laws made specifically for them 
could only be made if they were beneficial: Expert Panel on Constitutional Recognition of 
Indigenous Australians (2012). It is as yet unclear how the government will respond to 
these recommendations.  

109  Burney (2006). 
110  Calma (2006). I do not claim here that Indigenous peoples in those states have entirely 

overcome colonisation, or that their land rights have been acknowledged adequately. 
However, the establishment of treaties with the colonising forces has provided some 
framework for the advancement of land and self-determination claims, and this framework 
remains absent in Australia.  

111  Rigney (2006).  
112  Ridgeway (2006).  
113  Dodson (2006).  



256 GRIFFITH LAW REVIEW (2013) VOL 22 NO 1 

to identify a colonial legacy in the marginalisation of their voices and 
ignorance about their concerns. 

An abiding and unfortunate consequence of the marginalisation of 
Indigenous people from positions of influence in Australian society is the 
continued prevalence of racist and discriminatory attitudes towards 
Indigenous people. Larissa Behrendt asserted that Australia has not changed 
psychologically as a country, and that while the dominant community 
appears to resent public debates about racism or Indigenous rights, a key 
concern for many Indigenous people is bringing an end to the discrimination 
they routinely suffer.114 Arguably, one of the indicators of this abiding 
discrimination towards Indigenous people is the replacement and erasure of 
Indigenous cultures – for example, through the lack of provision for 
education in Indigenous languages.115 The problem of cultural erasure is 
emphasised as a key colonial barrier to Indigenous self-determination by 
Noel Pearson, who commented: 

There’s never been agreement by the country to say that Indigenous 
peoples are entitled to maintain their distinct identities, to maintain 
their languages, to maintain the integrity of their relationship with 
their traditional lands – we’ve not reached the point where those 
things have been proclaimed as foundations for moving forward.116 

Encapsulated in Pearson’s statement is the idea that colonialism abides 
wherever there is a failure to recognise and respect every people’s equal 
right of self-determination. 

The Decolonisation of the International Law of Self-
determination 
The international law of self-determination has been central to the project of 
decolonisation, which peaked in the 1960s and 1970s. If international law is 
to respond adequately to contemporary, anti-colonial self-determination 
claims, that law itself must be decolonised. In other words, the law must 
move beyond its almost exclusive association with ending a particular type 
of European colonialism, to develop a framework that can respond to the 
diverse self-determination claims of Indigenous peoples, nationalist groups, 
secessionists and devolutionists.117  

Anti-colonial critiques of international law are the central project for 
the community of scholars known as Third World Approaches to 
International Law (TWAIL). Matua notes that these scholars seek to 
articulate ‘an agenda for the reconstruction of international law through the 
TWAIL prism’.118 That is, international law as a system need not be 
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abandoned, but rather should be recast to allow for ‘the full representivity of 
all voices, particularly those non-state, nongovernmental, rural and urban 
poor who constitute the majority in the Third World’.119 This article 
represents an attempt to provide a space for contemporary self-determination 
claimants – non-dominant voices in international legal discourse – to ‘talk 
back’ to international law. Due in part to its emphasis on ‘universality’, the 
human rights framework has been subject to the TWAIL critique that it helps 
to maintain a ‘hegemonic international law’.120 Self-determination retains the 
capacity, however, to be continually asserted by Indigenous peoples and 
other marginalised communities of interest as a counter-hegemonic idea in 
international law.121  

In this section, I consider three means by which the decolonisation of 
the law on self-determination may be achieved. First, analyses of 
international law should emphasise the various means by which the right of 
self-determination may manifest, in order to challenge statist assumptions 
that self-determination claims always threaten territorial integrity, and 
develop among states a willingness to reach negotiated solutions with 
claimant peoples. Second, and parallel to the first project, the artificial 
opposition between ‘internal’ and ‘external’ self-determination must be 
rejected, as it imposes a hierarchy on self-determination claims that leaves 
some claimant peoples marginalised from international legal dialogue. 
Finally, in order to enable claimant peoples to negotiate self-determination 
on equal terms with states and powerful international organisations, a more 
inclusive international legal system must be developed. I explore these 
proposals in the context of the Irish nationalist and Indigenous Australian 
case studies.  

The Decolonisation of International Law and the Irish Nationalist 
Claim 
There may be a contradiction at work between the international law on self-
determination and the practice of the international community in relation to 
the right in recent times. Whereas the right is defined in broad terms,122 and 
various instruments confirm that it may take a range of forms subject to the 
will of the self-determining people,123 in practice there is resistance to 
changing borders.124 However, the Good Friday Agreement relieves 
international law of its usual concern for territorial integrity in the face of an 
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Irish nationalist self-determination claim. The Good Friday Agreement is a 
power-sharing agreement that established a devolved parliament in Northern 
Ireland, and marked a significant turning point in the Irish political conflict. 
The negotiating parties endorsed the decision of the British and Irish 
governments to: 

(i)  recognise the legitimacy of whatever choice is freely exercised by 
a majority of the people of Northern Ireland with regard to its 
status, whether they prefer to continue to support the Union with 
Great Britain or a sovereign united Ireland; 

(ii)  recognise that it is for the people of the island of Ireland alone, by 
agreement between the two parts respectively and without 
external impediment, to exercise their right of self-determination 
on the basis of consent, freely and concurrently given, North and 
South, to bring about a united Ireland, if that is their wish, 
accepting that this right must be achieved and exercised with and 
subject to the agreement and consent of a majority of the people 
of Northern Ireland …125 

On this basis, Ireland is one site in which the range of potentially 
legitimate manifestations of self-determination may be explored freely. 
International legal specialists may promote this exploration by drawing 
comparisons with the self-determination solutions developed elsewhere, by 
opening the international legal forum to the voices of Irish self-
determination claimants and by promoting self-determination as a process 
rather than an event. In turn, by challenging the continuing reluctance within 
the international legal system to accept changes to borders as a consequence 
of the exercise of self-determination,126 the Irish case may assist the 
international legal system to develop more nuanced and sensitive approaches 
to the right. If it is effectively implemented, the Good Friday Agreement has 
the potential to become an example for the international community. Not 
only has the Agreement facilitated transition from violent conflict to 
negotiation, but it may in future enable a constitutional and territorial shift 
unfettered by the colonial doctrine of uti possidetis juris.127 This doctrine has 
caused ethnic conflict,128 encouraged separatist movements, compounded 
historical injustices and suppressed human rights.129 
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The international legal community ought also to discourage overly 
state-centred proposals in relation to self-determination. As McCorquodale 
recognises, states have typically opposed solutions that enable people to 
express multiple identities, or to be governed in more fluid ways to preserve 
the involvement of two interested states – for example, both Britain and 
Ireland in relation to Northern Ireland.130 In order to develop a people-
focused and flexible self-determination solution in Ireland, all interested 
people must have an opportunity to contribute to an ongoing legal and 
political conversation. Indeed, several participants in this research argued 
that it is now time for such a discussion to begin, enabling all the people of 
the island to explore the range of possible options for their future.131 
International law has a role in this discussion, as the framework capable of 
explaining and exploring the variety of legitimate manifestations of self-
determination, and ensuring that any future solution reflects human rights 
principles.  

To facilitate a discussion of the various means by which self-
determination might be achieved in Ireland, it would be helpful to abandon 
the artificial distinction between ‘internal’ and ‘external’ self-determination. 
External self-determination denotes an exercise of the right that results in 
independent statehood, often through secession. Internal self-determination 
denotes the range of exercises of the right that may occur within the 
framework of an existing state. This distinction is irrelevant in Ireland as a 
consequence of the Good Friday Agreement provisions, which expressly 
permit a range of solutions, including the dissolution of the union with 
Britain and the unification of the Irish jurisdictions. Were the international 
legal framework to confirm that this distinction is unhelpful, through state 
practice and international legal commentary, this would be an important step 
in acknowledging the legitimacy of Irish nationalist experiences of 
colonialism and aspirations for self-determination. Rather than being limited 
by arbitrary categories that are not readily adaptable to each individual case, 
potential changes to territorial boundaries should be ‘regulated in terms of an 
international society that is inclusive of all and allows all to find and use 
their voices within international society’.132 This development would meet 
the challenge from TWAIL scholars, who argue that all factors in 
international law that ‘maintain harmful hierarchies … must be revisited and 
changed’.133 

Ireland could also become an important site for the development of a 
more inclusive international legal system, in light of the Good Friday 
Agreement provisions that envisage novel self-determination solutions. As 
proposed by Robert McCorquodale,134 a system based on popular 
participation in international legal processes is an important step in 
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decolonising international law. The international legal forum could promote 
the implementation of the Good Friday Agreement by providing 
opportunities for the people of the island of Ireland to engage in their 
discussion of self-determination at the international level. This approach 
would accord with the formal legal recognition by Britain and Ireland that 
self-determination is an entitlement of the people of the island, rather than a 
privilege to be granted or withheld according to the whim of states. By 
opening this forum for such a discussion, the status of claimant peoples in 
relation to states could be enhanced. This would enable claimants to seek 
support for their proposals from other states and international organisations, 
and thereby to challenge the colonial hierarchy that still influences 
international power relations. A more inclusive international legal system 
could assist Irish self-determination claimants to overcome the history of 
British intransigence.  

The Decolonisation of International Law and Indigenous Claims in 
Australia 
The Good Friday Agreement nullified the consideration of territorial 
integrity in relation to a potential change of borders in Ireland. For that 
reason, the international legal system is obliged to consider the range of 
legitimate self-determination solutions available to the people of Ireland. In 
Australia, Indigenous self-determination claims will not result in changes to 
the state’s territorial integrity. This fact removes the sting from Indigenous 
claims, and obliges international legal specialists to assist in the 
development of nuanced self-determination solutions. The Australian state 
has repeatedly demonstrated its unwillingness to understand self-
determination as a right with a variety of legitimate manifestations,135 thus 
necessitating the deeper engagement of the international legal system to 
perform an educative and promotional role in relation to the right for 
Indigenous peoples.  

As is clear in the concept of Aboriginal ‘unfinished business’, there are 
a number of context-appropriate means by which Aboriginal and Torres 
Strait Islander peoples may realise self-determination, without finding 
themselves constrained by statist notions of what is permitted by the 
artificial categories of internal and external self-determination. Concerns 
over territorial integrity must be abandoned, and the central connection 

                                                             
135  For example, when the Declaration on the Rights of Indigenous Peoples was adopted in 

2007, Australia was only one of four states to refuse its consent. Government members at 
the time stated that the Declaration would provide ‘rights to one group of Australians over 
all else’ and that it ‘could be misconstrued as conferring the right of secession upon 
indigenous peoples’: ABC Radio (2010), quoting then Indigenous Affairs Minister Mal 
Brough, and Commonwealth Parliamentary Debates, Senate, 10 September 2007, p 62 
(Mathias Cormann, Senator for Western Australia). Also, when the Aboriginal and Torres 
Strait Islander Commission was disbanded in 2004, then Indigenous Affairs Minister 
Amanda Vanstone likened the existence of parallel Indigenous and mainstream 
governance structures to a system of apartheid: Shaw (2004).  
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between the significance of land to Indigenous peoples and self-
determination must be honoured.136 Of parallel significance to land is 
sovereignty. The international legal system, and the Australian state, must 
broaden understandings of what sovereignty entails.137 Indeed, 

the idea of nation states as islands of sovereignty no longer holds 
sway in a globalised and interdependent world. With some flexibility 
and imagination, Indigenous peoples’ prior sovereignty could be 
recognised in a manner which enhances rather than fractures 
Australia’s democratic system of governance.138 

The notion of treaty is related to the concept of sovereignty. The existence of 
treaties between colonisers and colonised in other settler states, such as 
Aotearoa/New Zealand and Canada, has been credited with enhancing the 
degree of self-determination available to contemporary Indigenous 
claimants.139 In recent times, Indigenous peoples in Australia have advocated 
for a treaty or treaties with the state, as a means of establishing a new 
framework for relations.140 Governments have opposed such proposals on the 
basis that a treaty is an agreement between two sovereign entities.141 
Respondents to this research argued in favour of a treaty or similar 
agreement, noting that the absence of such has diminished the status of 
Indigenous peoples since colonisation.142 The international legal system 
could provide a number of examples of treaties between colonising powers 
and Indigenous peoples, and provide a framework for the negotiation of 
contemporary treaties, informed by the extensive body of international 
human rights law. 

As is the case for Irish nationalist claims to self-determination, the 
claims of Indigenous peoples in Australia could be promoted through the 
development of a more inclusive international legal system. Megan Davis 
noted that the non-binding Declaration on the Rights of Indigenous Peoples 
took more than 20 years to reach the adoption stage, and indicted the UN 
structure as insufficiently inclusive of non-state parties.143 The rights claims 

                                                             
136  Land is linked to self-determination for both Aboriginal traditional owners and urban 

Aborigines: Pearson (2006); Mundine and Valilis (2006).  
137  Dodson (2006); Rigney (2006); Watson (2006); Yu (2006). 
138  Behrendt et al (2009), p 19.  
139  Thomas (1996), p 155. It is, however, important to note that conflicting interpretations of 

the Treaty of Waitangi have diminished its utility for Maori, who have a different 
understanding of its provisions on sovereignty than that promoted by the Crown: Buick-
Constable (2005), pp 120–21. 

140  Hocking (2005), pp 267–68; Langton et al (2006); Moreton-Robinson (2005), p 70. 
141  See, for example, a statement of former Prime Minister John Howard: ‘A nation, an 

undivided united nation does not make a treaty with itself. I mean, to talk about one part 
of Australia making a treaty with another part is to accept that we are in effect two 
nations.’ See Wright and Taylor (2000). 

142  Calma (2006); Dodson (2006); Watson (2006). 
143  Davis (2006). 
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of Indigenous peoples raise the paradox of international law’s incapacity to 
adequately realise a right accruing to an entity that is not recognised as 
having legal existence.144 In order to promote the value of participation,145 
the international legal system could countenance a greater degree of status 
and standing for Indigenous peoples. As Noel Pearson stated, the 
development of ‘an international apparatus for coexistence and 
reconciliation’ between Indigenous peoples and states would facilitate 
creative self-determination solutions.146 

A more inclusive system could be developed through increased 
acknowledgement of distinct Indigenous systems of law and custom. Irene 
Watson questioned why Aboriginal laws should generally be regarded as 
subordinate to the dominant Australian legal system.147 The international 
legal system could provide an example of the incorporation of Indigenous 
laws and ways of approaching problems, which could translate to more 
effective incorporation of Indigenous legal perspectives in domestic systems. 
Watson gave the examples of Aboriginal laws on environmental protection, 
land management and ecological sustainability as potentially valuable 
counterpoints to Western laws, some of which have enabled environmentally 
unsustainable development.148 

It may also be necessary for the international community to develop its 
capacity to intervene constructively in the affairs of states, in order to 
overcome the paradox that the international community ‘upholds the right to 
self-determination but can do so little to provide for its consistent or 
effective implementation’.149 As recent conflicts in Iraq and Palestine bear 
out,150 states can often choose whether, or at least to what extent, they will 
comply with international law.151 If international law is decolonised through 
the development of an inclusive legal system, Indigenous peoples and other 
minority groups will have a voice where they have previously struggled to 
be heard. They may be more successful in attracting advocates for their 
rights among the international community who are capable of applying 
political pressure to recalcitrant states. Mick Dodson argued in favour of 
such an approach, noting the disregard for international legal standards 
demonstrated by recent government approaches to Indigenous affairs, and 
stating that Australia must accept that the international community is meant 
to protect the interests of peoples as well as dominant states.152 

                                                             
144  Berman (1988–89), p 52. 
145  McCorquodale (2004).  
146  Pearson (2006). 
147  Watson (2006). 
148  Watson (2006).  
149  Hurrell (2003), p 297. 
150  Anderson (2006); Ritchie (2005). 
151  Rigney (2006). 
152  Dodson (2006). 



MAGUIRE: CONTEMPORARY ANTI-COLONIAL SELF-DETERMINATION CLAIMS 263 

An inclusive international legal system would also assist Indigenous 
peoples to achieve self-determination by promoting connections between 
distant Indigenous representatives and enabling communication between 
communities. John Maynard suggested that if Indigenous peoples were 
better enabled to ‘present a united front internationally’, this would enhance 
their capacity to overcome domestic divisions caused by colonisation.153  

Conclusion 
Some contemporary self-determination claimant groups, including Irish 
nationalists in the North of Ireland and Indigenous peoples in Australia, can 
prove a continuing experience of colonialism. Their experiences demonstrate 
that the right retains a role in decolonisation, yet they do not conform to the 
archaic salt-water test of colonialism, making them ‘hard cases’ in 
international law. The international legal system risks failure on human 
rights grounds if it fails to acknowledge and address these contemporary, 
anti-colonial claims to self-determination. International law must serve 
justice and legitimacy for contemporary self-determination claimants, as it 
has sought to do for earlier claimants to the right.154 As Anghie has 
powerfully demonstrated, if international law is allowed to represent itself as 
having successfully reversed the effects of colonialism, the association 
between imperialism and international law becomes a feature of the past, 
rather than many peoples’ present.155  

The continuing colonial experiences of some contemporary self-
determination claimants must be acknowledged in order to honour the equal 
entitlement of these claimants to self-determination. However, these peoples 
will only be empowered to realise self-determination when the international 
law regulating the right is itself decolonised. This mandates the recognition 
that self-determination may legitimately be exercised in a variety of ways, 
the rejection of the opposition between internal and external self-
determination and the development of an inclusive international legal 
system.  

Qualitative research is primarily concerned with credibility. Transferability 
is a principle more commonly associated with quantitative research. Yet it is 
possible for qualitative research to have transferable outcomes, and shed light on 
cases other than those under investigation.156 I have confined this research to the 
circumstances of two contemporary, anti-colonial claimant groups. However, 
my proposals for the decolonisation of international law can improve the way in 
which other contemporary assertions of the right are evaluated. Should 
contemporary self-determination claimants be empowered to take on greater 

                                                             
153  Maynard (2006). 
154  While international law aims to create a degree of predictability through the promotion of 

norms, it must always strive to serve the interests of justice and legitimacy, particularly in 
relation to human rights: Ratner (1996), p 623. 

155  Anghie (2006), p 740. 
156  Baxter and Eyles (1997), p 515.  
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status within the international legal system, their voices would challenge the 
typical statist position that self-determination claims pose unacceptable risks to 
state sovereignty or territorial integrity. The international legal system must 
require states to evaluate self-determination claims on their merits, thus enabling 
creative self-determination solutions in contemporary multi-ethnic states. 
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